ALABAVA DEPARTMENT OF REVENUE
REVENUE RULI NG 97- 004

Thi s docunent may not be used or cited as precedent. Code of
Al abanma 1975, 840-2A-5(a).

TO

SUBJECT: Treatnent of Corporate Reorganization for
Pur poses of the Financial Institution Excise
Tax, Code of Al abama 1975, 840-16-1, et seq.

DATE: April 24, 1997

FACTS

Hol di ng Conpany, a Del aware corporation, Bank A an Al abama
state banking corporation, Bank B, an Alabana state banking
corporation and other subsidiaries, file consolidated financia
institution excise tax returns with the Al abana Departnent of
Revenue. In addition, the Holding Conpany owns all of the
aut hori zed, issued and outstanding shares of the common capital
stock of Bank C, Bank D and Bank E, which are chartered in three
di fferent southeastern states.

Interstate branching by nmerger of banks chartered in
Al abama and the other three states will be permtted by Section
102 of the Riegle-Neal Interstate Banking and Branch Efficiency
Act of 1994, effective on and after June 1, 1997. Additionally,
the law of Alabama (Code of Alabama 1975, 85-13B-22) and the
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other three states permt interstate nerger of banks chartered
in their respective states. Moreover, intrastate mnerger of
banks chartered in Alabanma is currently permtted by Code of
Al abama 1975, 85-7A-1.

In light of such, the Hol ding Conpany and each of the banks
wish to take advantage of the efficiencies in elimnating
separate bank charters and operate one bank wth interstate
branches. To that end the Hol di ng Conpany and each of the banks
menti oned herein have filed an application with the Board of
Governors of the Federal Reserve Systemto nmerge Bank C, Bank D,
Bank E and Bank B (the "D sappearing Banks") into Bank A A
simlar application has been filed wth the Al abama banking
depart nent. Upon consummation of the nerger, all assets of the
Di sappearing Banks will be owned by Bank A which wll then be
known as Bank A.

Al abama i nposes a financial institution excise tax under
the provisions of Code of Alabama 1975, 840-16-1, et seq., on
"financial institutions” doing business in Al abanma. It is in

lieu of the corporate inconme tax inposed pursuant to the
provi sions of Code of Al abama 1975, 840-18-1, et seq. Each of
t he Hol di ng Conpany, Bank A and Bank B, have filed consolidated
financial institution excise tax returns as permtted by 840-16-
3(b).

| SSUES

1. Whet her the nergers described herein, in and of
t hensel ves, will cause either Hol ding Conpany, Bank A, Bank B,
or any other nmenber of the group of financial institutions to
recogni ze "gross incone" for purposes of the financial
institution excise tax.

2. \Whether Bank A's basis in the assets acquired fromthe
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Di sappeari ng Banks will equal the basis of those entities in the

assets imediately prior to the transfer to Bank A

LAW AND ANALYSI S
Code of Alabama 1975, 840-16-4, requires every financial

institution to pay to the state annually an excise tax for the
privilege of engaging in this state in the business of banking
and of conducting a financial institution, as such term is
defined in Chapter 16 of Title 40, Code of Al abama, and of
conducting a business enploying noneyed capital comng into

conpetition with the business of national banks neasured by its
net inconme for the preceding taxable year at the rate of six
percent of such incone.

"Financial institution'" is defined in 840-16-1(1) as
including any person, firm corporation and any legal entity
what soever doing business in this state as a national banking
associ ati on, bank, banki ng associ ati on, t rust conpany,
i ndustri al or other Jloan conpany or building and |[|oan
association, any other institution or person enploying noneyed
capital coming into conpetition with the business of nationa
banks, regardless of what business formis used and whether or
not incorporated and by whatsoever authority existing. The
common parent corporation of a controlled group of corporations
eligible to elect to file a consolidated excise tax return, in
accordance with Section 40-16-3 also is considered to be a
financial institution if such parent corporation is a registered
bank hol di ng conpany as defined by the Bank Hol di ng Conpany Act
of 1956, as anended. Hol ding Conpany is a "financia
institution" because it is the comobn parent of a controlled
group of corporations doing business as banks and having
branches, offices, and other |ocations wthin Al abanma.

"Net income" is defined under Code of Al abama 1975, 840-16-
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1(2), as that inconme arising fromthe business the privilege to
engage in which is taxed, conputed by deducting from the gross
income arising from such business, wthout any exclusions from
or credit to such gross incone, the total anount of certain
deduct i ons. However, there is no definition or explanation of
the term "gross incone arising from such business"” in 840-16-1
t hrough 40-16-8 Code of Al abana 1975.

As evidenced by the statutes' failure to define gross
income, the financial institution excise tax statutes contain
few details regarding the intended application of the tax to
various situations. Accordingly, the Departnment of Revenue has
made reference to the appropriate Al abanma corporate incone tax
provisions to fill in such gaps.

For exanple, there are no less than four references to the
Al abama inconme tax law and regulations in the Departnent's
financial institution excise tax regulations. Specifically,
i.e., Departnment of Revenue Regulation 8810-9-1-.01(4)(d)?2.
provi des, with respect to the deductibility of taxes, "[i]n the
case of corporate taxpayers which are nenbers of affiliated
groups which file ~consolidated inconme tax returns, t he
deductible tax wll be allocated and apporti oned based on the
regul ati ons provi ded under the Al abama i ncone tax |aw. "

I n addi ti on, t he Al abama Depart nent of Revenue
Adm ni strative Law Judge sanctioned the Departnent's use of the
incone tax three-factor fornmula of property, payroll and sales
(or gross receipts) in apportioning a foreign financia
institution's incone to Al abanma. The Adm nistrative Law Judge
noted that "neither the financial institution excise tax
statutes (Title 40, Chapt er 16), nor the Departnent's
regul ations relating thereto dictate how a financial institution
operating in Al abama should apportion or conpute its percentage
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of incone earned in Alabama.... Rather, the Departnent as a
matter of general policy requires all financial institutions to
apportion net income to Alabama using the standard three-factor
formula of property, payroll and sales.” Navi star Fi nanci al
Corporation v. State DOR, Docket No. INC 93-249, 1994 W
606208( Al a. Dept. of Rev.), Vol. 3, No. 1, Al abanma Departnent of
Revenue Adm nistrative Law Quarterly, 3rd Quarter, 1994.

Clearly, both the Departnment and its admnistrative |aw
di vi sion have made use of the Al abama corporate inconme tax |aws
and regulations in constructing and interpreting the provisions
of the Alabama financial institution excise tax. As a
consequence thereof, the Departnent should look to Al abama's
incone tax statutes in determning the tax consequences of the
f oregoi ng nergers.

Code of Al abama 1975, 840-18-8(g) provides in pertinent

part:

In the case of a reorganization defined in 26 US. C
8368 (relating to definitions applicable to corporate
reorgani zations) ... the amunt of gain or |oss
recogni zed shall be determned in accordance with 26
U S. C 88354, 355, 356, 361, 371 and 374.

I nternal Revenue Code ("IRC') 8368(a)(1l)(A) provides that "a
statutory nmerger or consolidation" qualifies as a tax-free
reorgani zation for federal incone tax purposes.

Code of Al abama 1975, 840-18-6(a)(5) provides in pertinent

part:

The basis of property acquired by a corporation
in a transaction described in subsection (f) or (g) of
Section 40-18-8 shall be determned in accordance with



26 U.S.C. 8362.

| RC 8362 provides generally that the basis in property acquired
by a corporation in connection with a reorgani zation "shall be
the sane as it would be in the hands of the transferor, increased
in the amount of gain recognized to the transferor on such
transfer."” However, speci al rules apply for certain
contributions to capital, i ncl udi ng noney, and stock or
securities in a corporation.

If the nmergers of Bank C, Bank D, Bank E, and Bank B into
Bank A qualify as tax-free reor gani zati ons under | RC
8368(a)(1)(A), then for Al abama corporate incone tax purposes the
mergers will constitute tax-free transactions which generate no
taxabl e incone for the group consisting of Holding Conpany, Bank
A and Bank B, or any separate taxable inconme for any such nenber.
The treatnent of the nergers under the financial institution
excise tax should follow the corporate incone tax |aw of the
state.

RULI NGS
1. Assuming that the nergers qualify as tax-free
reorgani zati ons under |RC 8368(a)(1)(A), the nergers described
above wll not, in and of thenselves, cause either Holding
Conpany, Bank A, Bank B, or any other nenber of the group of
financial institutions to recognize "gross inconme" for purposes
of the financial institution excise tax.

2. Bank A's basis in the assets acquired from the
Di sappearing Banks wll be determined in accordance with |RC
8362. Accordingly, the type of assets in question wll determ ne
Bank A's basis in those assets.

The Comm ssioner of Revenue has recused hinself fromissuing
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this revenue ruling. In accordance with Code of Al abama 1975
840- 2- 44, t he Comm ssi oner has assi gned t he Assi st ant
Comm ssi oner of Revenue the duty of issuing this ruling.

ALABAVA DEPARTMENT OF REVENUE

By:
GEORGE E. M NGLEDORFF |11
Assi st ant Conmi sSi oner
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