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Enroll ed, An Act,

To anmend Section 40-18-39, Code of Al abama of 1975,
relating to corporate incone tax returns; to limt the use of
t he consol i dated corporate income tax return election to only
t hose nenbers of an Al abanma affiliated group that are subject
to Al abama incone tax and have a defined nexus with the state,
commonly known as "nexus consolidation"; to require separate
cal cul ati on of apportionment factors for each nenber of the
consol idated group; to clarify calculation of the affiliated
group’s SRLY |l osses; to increase to 120 nonths the m ni num
el ection period; to increase the annual filing fees; to
provide authority to the conm ssioner to deny consolidation to
avoid material distortions of income fromcertain
transactions; to allow affiliated groups presently filing
Al abama consol i dated returns under the current |aw the option
either to termnate their election or to begin a new el ection
under this act, if they so qualify; and to prescribe an
effective date.

BE | T ENACTED BY THE LEG SLATURE OF ALABAMNA:

Section 1. Section 40-18-39, Code of Al abama of
1975, is anmended to read as follows:

"840-18-39.

"(a) Except as provided in subsection (c), every

corporation, joint stock company, or association subject to
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i ncome tax under this chapter shall file a return with the
Department of Revenue for each taxable year, stating
specifically the itens of its gross incone and the deductions
and credits allowed by this chapter. In cases where receivers,
trustees in bankruptcy, or assignees are operating the
property or business of corporations, such receivers,
trustees, or assignees shall file returns for such
corporations in the sane manner and form as corporations are
required to file returns. Any tax due on the basis of such
returns filed by receivers, trustees, or assignees shall be
collected in the sane manner as if collected fromthe
corporations of whose business or property they have custody
and control. Returns filed on the basis of the cal endar year
shall be filed on or before March 15 follow ng the cl ose of
the cal endar year. Returns filed on the basis of a fiscal year
shall be filed on or before the fifteenth day of the third
nonth follow ng the close of the fiscal year. The Depart nent
of Revenue may grant a reasonable extension of time for filing
returns under such rules and regulations as it shall
prescribe. Except in the case of taxpayers who are abroad, no
such extension shall be for nore than six nonths.

"(b) As used in this chapter, unless the context
requi res otherw se:

"(1) "Alabanma affiliated group” neans a group of

corporations, each nmenber of which is subject to tax under
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Section 40-18-31 and Public Law 86-272 (15 U.S.C. 88 381-384),
that-eonstittte—— which are members of an affiliated group as
defined in 26 U.S.C. 8§ 1504 and which affiliated group files a

federal consolidated corporate income tax return ,one-ormore——

members each member  of which are — subjecttotaxtunderSection——

a. has the same taxable year;

b.is  part— a member of the group for the entire

taxable year or was a member of the group for a portion of the

taxable year if the member was subject to Section 40-18-31

during the entire portion of the taxable year during which it

was not a member of the federal consolidated group;

C. computes— apportions Alabama taxable income or

loss separately for each corporation;

d. allocates taxable income or loss separately for

each corporation in accordance with Section 40-27-1 Article

Vv;

e. computes apportionable income or loss utilizing

separate apportionment factors for each corporation in

accordance with Section 40-27-1 Article IV; and

f. combines and reports taxable income or loss

computed in accordance with items c. through e. of this

subsection on a single return for the Alabama affiliated

roup;
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and which includes all nenbers of the affiliated

group included on the federal consolidated incone tax return

that are eliqgible under this section to be included in the

Al abama affiliated group; but shall not include corporations

subject to the insurance premumlicense tax inposed by
Section 27-4A-1 et seq. or the financial institution excise
tax inposed by Section 40-16-1 et seq.

"(2) "Alabanma consolidated return” nmeans an Al abana
corporation income tax return filed by or on behalf of the
menbers of an Al abama affiliated group in accordance with this
section, pursuant to an el ection nmade under subsection (c)
bel ow.

"(3) "Separate return” means an Al abama corporation
incone tax return filed by a single corporation in accordance
with this chapter.

"(4) "Common parent” shall have the neaning given to
that term by 26 U.S.C. § 1504(a).

"(5) "Treasury regulations" means final and
temporary regulations now or hereafter promulgated by the U.S.

Treasury Department pursuant to 26 U.S.C. § 1501 et seq.
References to applicable Internal Revenue Code sections in
this section shall include the related Treasury regulations.

"(c)(1) An Alabama affiliated group filing or
required to file a federal consolidated income tax return may

elect to file an Alabama consolidated return for the same
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t axabl e year. However, under no circunstances nmay the
Depart nent of Revenue conpel a taxpayer to file an Al abama
consolidated return if the taxpayer has not so el ected.

"(2) Notwi thstanding any provision in this section
to the contrary, foreign corporations that are nenbers of an
Al abanma affiliated group electing to file an Al abana
consolidated return and not otherw se subject to the business
privilege tax levied by Section 40-14A-22 shall not becone
subj ect to the business privilege tax by virtue of being a
menber of an Al abama affiliated group filing an Al abana

consol i dated return.

of —thts—chapter—and—Chapter—27of this—t+t+e— Al transactions

bet ween and anong nenbers of the Al abama affiliated group

shal |l be etmnated reported on an arnmis | ength basis

consistent with subsection (j) in determ ning the property,

payroll and sales factors of each nenber of the Al abama

affiliated group, in determ ning the separate all ocation and

apportionnment of inconme and | oss by each nmenber of the Al abama
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affiliated group, and in conputing taxable income in

accordance with Section 40-18-33. ;—antd—tn—determnrngthe

"(4) The election nade in accordance with this
subsection shall be filed by the comon parent of the Al abama
affiliated group as agent for all nenbers of the Al abama
affiliated group, on a formprescri bed by the Departnent of

Revenue. |f the comon parent is not a nenber of the Al abamm

affiliated group, the nmenbers shall designate to the

Departnent of Revenue whi ch of—thernenbers nenber of the

Al abama affiliated group shall serve in that role for purposes

of this section. The el ecti on and desi gnati on of connopbn

parent, if required, shall be filed with the department on or
before the due date of the Al abama consolidated return,

i ncl udi ng extensions, for the first taxable year for which the
election is made and is to be effective.

"(5) Each nenber of the Al abanma affiliated group

shall determne and allocate and apportion its separate incone

and | oss under Chapter 27 of this title before consolidation.

For purposes of allocation and apportionnent, each nenber of

the Al abana affiliated group shall be considered a separate

taxpayer. Any taxable |loss of a nenber of the Al abama

affiliated group shall be deductible against the taxable

i ncone_of any other nenber of the Al abanmm affiliated qgroup
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only if and to the extent such loss is apportioned and

al l ocated to Al abans.

"t5) (6) The tax liability of the Al abama affiliated

group shall be determ ned by applying the rate specified in
Section 40-18-31 to the taxable incone of the Al abama

affiliated group. The separate net taxable incone or |oss of

each corporation that is included in the Al abana affiliated

group shall be included in the consolidated net taxable incone

or loss to the extent that its net taxable incone or 1oss is

separately apportioned or allocated to the State of Al abana.

The separate taxable inconme or |oss of each nenber of the

Al abama affiliated group, and the separate business and
nonbusi ness i ncone of each menber, shall be conputed and
determ ned in accordance with this chapter and with the rules
of allocation and apportionnent under Section 40-27-1, Article
IV, and the regul ati ons promnul gated thereunder by the
Departnent of Revenue.

"t6)y (7) Any election to file an Al abama
consolidated return pursuant to this subsection shall be
bi ndi ng on both the Departnent of Revenue and the Al abama
affiliated group for a period beginning with the first nonth
of the first taxable year for which the election is nade and
ending with the conclusion of the taxable year in which the

arAety=stxth one hundred twentieth consecutive cal endar nonth

expires, except that the election shall termnate
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automatically upon the revocation or termnation of its
federal consolidated return election. If an election mde
pursuant to this subsection is term nated by an Al abama
affiliated group by virtue of the revocation or term nation of
its federal or Al abanma consolidated return el ection, no nenber
of the Al abama affiliated group may be included in an Al abama
consolidated return filed by the Al abama affiliated group, or
by anot her Al abama affiliated group with the sane common
parent or a successor to the same common parent, before the
sixty-first nonth beginning after the first taxable year for
whi ch the el ection was revoked; provided, however, that the
Departnent of Revenue may wai ve application of this provision
to any corporation or Al abanma affiliated group for any peri od,
consistent with the provisions of 26 U.S.C. § 1504.

"(#— (8) _ An Alabama affiliated group that has made
an Alabama consolidated return election under this subsection
shall be assessed an annual fee for the privilege of filing an
Alabama consolidated return, which shall be assessed, col-
lected, and distributed as an income tax but shall be due and
payable at the time the return is due, including any exten-
sions thereof. The annual fee shall be a graduated fee based
upon the aggregate amount of total assets, determined in
accordance with Treasury Department Form 1120 or any successor
form, of the Alabama affiliated group for the taxable year to

which the fee relates, as set out below:
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"Total Assets Annual Fee

$0 to $2, 500, 000 $2.-560 $5, 000
$2, 500, 001 to $5, 000, 000 $5,660 $10, 000
$5, 000, 001 to $7, 500, 000 $7560 $15, 000
$7, 500, 001 to $10, 000, 000 $16,666 $20, 000
$10, 000, 001 and over $12,560 $25, 000

"(d) Each corporation included as part of an Al abana
affiliated group filing an Al abama consolidated return shal
be jointly and severally liable for the Al abama i ncone tax
liability of the Al abama affiliated group with respect to the
t axabl e year, and the fee prescri bed above; except that any
corporation which was not a nenber of the Al abama affiliated
group for the entire taxable year shall be jointly and
severally liable only for the portion of the Al abama
consol idated incone tax liability attributable to that portion
of the year during which the corporation was a nenber of the
Al abama affiliated group, prorated on a daily basis.

"(e) Every corporation return or report required by
this chapter shall be executed by one of the foll ow ng
officers of the corporation: The president, vice-president,
secretary, treasurer, assistant secretary, assistant
treasurer, or chief accounting or financial officer, except
that in the case of an Al abama affiliated group filing an
Al abama consol i dated return, one of the above-descri bed
officers of the commobn parent of the Al abama affiliated group

may execute the return on behalf of the Al abama affiliated
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group. The Departnent of Revenue may require a further or
suppl emental report of information and data necessary for
conmput ati on of the tax.

"(f) If the taxpayer has requested an extension of
time for the filing of a separate or Al abanma consol i dat ed
return, the period during which such return will be considered
tinmely filed shall not expire until 10 days after the
Departnment of Revenue mails to the taxpayer a rejection of its
request for an extension of time for filing such return.

"(g) If, in a taxable year preceding the filing of
the first Al abama consolidated return for the Al abama
affiliated group of which the corporation is a nenber, (1) the
corporation realized a gain or loss on a transaction; (2) the
corporation was subject to tax under Section 40-18-31 in the
year; (3) the transaction was treated as a deferred
I nt erconpany transaction for federal incone tax purposes; and
(4) the transaction was not deferred for Al abama income tax
pur poses, the taxable incone and basis in the hands of the
Al abama affiliated group shall be adjusted to reflect the
different treatnment of the transaction and any property
acquired or disposed of in the transacti on.

"(h) If, in a taxable year before the corporation
becanme a nenber of an Al abama affiliated group that has
elected to file an Al abama consolidated return, the
corporation incurred a net operating |loss, the deductibility
of the loss on the Al abama consolidated return shall be

l[imted to only the anobunt necessary to reduce to zero the
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Al abana taxabl e i ncone, calculated on a separate return basis,

of the corporation that incurred the net operating | oss. i#
accordance—wth Except as provided in the precedi ng sentence,

the separate return limtation year ("SRLY") rul es contained
in 26 U.S.C. § 1502 shall apply

"(i) Nothing in this section shall be construed as
allowing or requiring the filing of a combined income tax
return under the unitary business concept.

"(j) The Department of Revenue shall promulgate
regulations interpreting the provisions of this section that
are consistent, to the maximum extent possible, with

applicable Treasury regulations. The regulations shall further

provide that, if the commissioner, for the tax year in

guestion, establishes that one or more members of an Alabama

affiliated group have engaged in any non-arm's-length

transaction that causes a material distortion of income

allocated or apportioned to this state, the commissioner may

deny retroactively, for the taxable year or years in which the

material distortion occurs or occurred, the consolidation

election of any member of an Alabama affiliated group, in

order to fairly represent the tax base attributable to this

state.

"(k) Notwithstanding subdivision (c) (7) above, due

to the material change in the criteria for qualification as a

member of an Alabama affiliated group, an Alabama affiliated

group filing an Alabama consolidated return under the

provisions of this section, prior to its amendment by this
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act, shall have the option either to termnate its el ection

with respect to tax years after the period covered by the | ast

Al abama consolidated return due under this section prior to

its anendnent, or to re-elect under the revised criteria

i nposed by this act and to beqgin another 120 cal endar nonth

el ection period. The decision of an Al abama affiliated group

currently filing an Al abama consolidated i ncone tax return to

opt out of the Al abama consolidated return el ection shall be

evidenced by witten notice thereof to the departnment. Such
notice shall be filed by March 15, 2002, or the due date, with

extensions, of the last consolidated i ncone tax return due to

be filed under the law prior to its anendnent by this act,

whi chever date occurs last. The failure to tinely file such

notice shall be deened an el ection by those nenbers of the

Al abama affiliated group that are subject to tax under Section

40-18-31 and otherwi se qualify under this section as nmenbers

of an Al abama affiliated group to file an Al abama consol i dat ed

return under the provisions of this section, as anended,

i ncluding a new 120-cal endar nonth el ecti on peri od under

subdi vi sion (c)(7) above."

Section 2. Notw thstanding the provisions of Chapter
18, Title 40 relating to timng of paynents, for any
corporation having an election in effect under Section
40- 18- 39, as anended by this act, the estinmated incone tax
paynment ot herw se due on Decenber 15, 2002 shall be due and
payabl e on Septenber 15, 2002.
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Section 3. Al laws or parts of |aws which conflict
with this act are repeal ed.

Section 4. The provisions of this act are severable.
If any part of this act is declared invalid or
unconstitutional, that declaration shall not affect the part
whi ch remai ns.

Section 5. This act shall be effective for taxable
years begi nning after Decenber 31, 2001, and shall take effect
upon its passage and approval by the Governor or its otherw se
becom ng a | aw. The anendment to Section 40-18-39(h) is

intended to clarify, not change, existing |aw
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Speaker of the House of Representatives

President and Presiding O ficer of the Senate

House of Representatives

| hereby certify that the within Act originated in
and was passed by the House 17-DEC- 2001, as amended.

G eg Pappas

derk
Senat e 20- DEC- 2001 Anmended and Passed
House 21- DEC- 2001 Passed, as anended

by Conference Com
mttee Report

Senat e 21- DEC- 2001 Passed, as anended
by Conference Com
mttee Report
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December 21, 2001 Passed, the Governor’s
objectionsto the
contrary notwithstanding

Yeas 74, Nays 5

December 21, 2001 Passed, the Governor’s
objectionsto the
contrary notwithstanding

Yeas 31, Nays 1
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